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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

GEIRALD C. MANN
ATTORREY GENERAL

Honorable George H. Sheppard
Comptroller of Publio Agecounts
Austin, Texas

Dear 8ir:

Opiniom No. 0-5027
Re! facts atate
Red Cross

hold real property
quest for additional
Seeretary of the Dallas Chapter,
ceplied as follows:

information, Kr.
In his letter oﬂ\fp _l 5,

uin; ugeinnt t\r erty in the City of Cleburne,

=
L Lom, 'To wh;t use is this property being put at
ml. ‘tmo A

\'Thl; proﬁ/ity is well rented and after deduet-
ing ot{y, te and eounty taxes, insuranae and upkeep,
the net \preteeds are adout 2% and are used in the main-
tenanee of the Dallas Chapter, Ameriosn Red Cross astivi-
tises.,

HO COMMUMNICATION 18 TO 8E CONSTRUED A% A DEFARTMENTAL OPFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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*2. 'What are your plens ss to its fudure use?'

*The property is on the market for sale. It
is ths oaly plece of property held. We have tried
to get a reasonadle prioe for this property sinoee
it was aeqepted by deed August 1, 19§3. If the
property ean be #0ld the proeeeds will de invested
in U, 8. Bonds.

"3, 'If eonvenient this Departmemt should
lixe you to send a pamphlet of the law that authorizes
srsation of the loeal chepter of The Ameriesn Hed
Cross snd eopy of the Charter.!

"The American Red Croes was ineorporsted
by an aet of Congress in 1905 ss a Federal agensy.
As we understand it there is no law whieh oreates
loenl ochapters. We are enslosing herewith s photo-~
atatio eopy certifying that the Dalles Coumty Chapter
has jurisdietion and is specifically authorfszed to
earry on Red Cross activities end monthly reports
are sent to the .meric¢an Natiomal Red Cross. Bpecifi-
oally Red Oross Chapters are not permitted to hold
title to resal cstate and the title to the property
at Cleburne is in the name of the American Red Cross,
Yashington, D. 0., a Federal agensy. 8hould the
property be sold by the Ameriecan Red Cross, the
proessds would bde turned over fur maintemanss of
the Dallas Chapter, Yhlile we are not using the
property in question Aireetly fer Red Cross by
ossupancy, the proceeds are deing used for main-
tenanes of the Dallas Chapter. We bDelieve that
this property should be exempt from taxation and
ero asking that you so rule.®
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1

We have held expressly in our previous opinion
No. 0~429]1 The Aneriodn Red Cross, or any 4uly orgunized
or axisting chapter thereof, to bo an instrumentality of
the United States. Unlike the situstion of wmany other
instrunentelities of the Feieral Government, where Con-
gress has expressly provided for looal nondiseriminatory
a4 wvalorem tax liability, the statutes are esilent regarding
such tax 1lisdiiity or immunity of the Red Cross. Suoh being
the case we ere inclined to follow the test lald dow: in the
recent ocase of uraves V. People of State of dew York, 306
U, S. 465, 83 L, :d. 627, 59 S. Ct. 595:

"3ilence o Cougress implies immunity no rore than
does the siience of the Constitution. It follows that
when exemption fro: state taxeation is oleimed on the
ground that the federal government is burdened by the
tex, and Congress hus 4isclosed no intention with
respect to the olaimed lmmunity, it is in order to
conelder the nature and effect of the alleged burden,

"
a = =

% loocal nondisoriminatory ad velorem tax on projerty
of a Yedersl instrumentslity hzs been upheld in numerous
decigions ¢f the United States 3upreme Court beosuse its ef-
fect on the Goverswmeut was remoie end 1ndlsect. :'Culloch v,
Naryland, 4 Whest 316, & L. xd. 579 (local real estate tax
on aational banks); denderson 3Bridge Co. v. Kentueky, 166
U. 3. 150, 17 8. Ct, 532 (state property tax on bridge usel in
interst2te ocomnerce snd estsblished as e post road by Congress);
Union Faoifie R. R. Co. v. Peniston, 85 J, 3, 5, 21 L. rd. 787
(stete property tax on reilroad property, the reilroad bteirng
ohartered by the Sovernuent in order to ocarry out the powers
of Congress relative to lntersiste comreree, establishing
post roads, etc.); Thomson v. Union Pecifie Railroad Co.,

76 J. 5. 579, 19 L. Ed. 792 (same fsot situation ss in Bnion
Peoirie R. R. Co. ¥v. Peniston, supre); Alward v, Johnson, 282
J. 8. 509, 75 L. 4. 496, 51 5. Ct. 273 (proporty used in
operiting an automotive stage line between points in Oalifornia
under & matil aarrier's contraot); Indian Territory Illumineting
011 Compeamy v. Boerd of iIqualization, 288 7, S, 327, 77 L. Td.
812, 53 S. Ct. 388 (tax upoa erule oll produoced from exempt
Indian lsnds held by the oompany in its storage tanks); Teber
v. Indiar Territory Illuminating 01} Company, 300 J. S. 1,

81 L. i, 463, 57 S. Ot, 334 (property umed by the com eny

In ite operetions on &n o0ll und gus lease covering lands of
restrioted “ewnee Indleans).
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On the other Land there are many authorities hold-
ing the same t pe of tax void by remsson of the tax teing a
direct durden on the United States Government, Clalliam County,
Naskington, v. United States snd United States Spruce Produs-
tion Corporation, 263 U. S. 341 (property scq.ired end uised for
wer production); United States v. Coghlan, 261 F. 425 (property
owned by Federel Ship:ing Board Emergency Fleet Corporstion
and used for war production}); King County, Washington, v. inited
States Shipping Board Fleet Corporation, 282 P, 950 (sane fact
situation as in United States v. Coghlan, supra); United States
Housing Corporstion v. City of Watertown, 113 NH. Y. Kiee. 679,
186 R, Y. Supp. 309 (land soquired to house workers in essen-~
tial industrles during World var One). It is %0 be noted that
fia esch of the cases olited in this parsgraph the Federal Govern-
ment owned all the stoek,or the entire beneficlel interest in
the stoek, of the oorporations sought to be taxed,

¥e believe the proper test is found im Cooley on
Taxation (4th Edition), Volume 2, Seotion 607:

*. + » The test is whether the teax deprives the
persons or oorporations taxed, In truth, of power to
serve the governzent us they were intended to serve it,
or hinder the efricient exercise of thelr power,

"It follows that a stete tex upon the property of
an agont of the federal governnent is not prohibited
nersly because it iz the property of such an agent.
‘Tayation of the sgenoy 1s texation of the means; texa-
tion of the property of the sgent is not always, or
generally, taxetion of the means,' A tax upon the
‘property' of agents or agsndles of the federal govern-
nent does not necessarily deprive them of their power
to serve sush government nor hinder the efficlient exer-
eise of the power, and henee may be rightfully leid;
but & tax upon the 'operaticns' of such agents or sgen-
cles, 1. e¢., an ocooupation or privilege tex, belng =
direot obstruction to the exercise of federel power,
is invalid. But where the prorerty of a corporetion,
engsged 1in executing a federal egenoy, is itaself the
means by which such egenoy is exesuted, the property
is not subject to state or loeal taxation.”
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Ses also Indian motoroyclo Co. v. United States, 283 J, S.
570, 75 L. EA. 1277; Yox Film Corp. v. Doyal, 286 U. S. 123,
76 L. E4. 1010.

In our opinioca the property of The Ameriocan Red
Cross is not in itself the means by which its agency for
the United States Covern .ent is exeouted. The Federel Govern-
ment does Dot wholly own its stoek, since there is none., Al-
though the oorporation ias rather ltriotly supervised by ite
oreator, and is azsisted in its operations by substantial
sums directly apyropriated from the national treasury, the
people of this nation are largel:, responsible for ite support
through voluntary contributions. Too, its purposes are not
all striotly governmontel in charscter, s 8 ahown by Subseo-
ticns 3 enl 5, Section 3, Title 36, U, 3. C. 4,, whieh read
a8 follows:

*The purposes of the corporation are and shall be —

"First, To furnish volunteer aid to the giock and
wounded of armies in time of war, in aoccordance with the
spirit and oconditions of the conference of Geneva of
Ootober 1863, and also of the tresty of the Red Cross, or
the treaty of Geneva, of August 22, 1864, to whieh the
U:itad States of America gave its edheaion on ¥areh 1,
1882,

"Pirth., 4ind to oontinue and carry on e system of
national and internaticnsl relief in time of pease and
apply the sene in mitigating the sufferings caused by
pestilence, famine, fire, floods, and othcr great
netional cealamitiss, and to devise and CArTy On measures
for preventing the same."

You will note that tbe purposes for which The American
Red Cross was ineorporated allow 1t to relieve distress in
foreign lands. We beliove then that its situation is distin-
guishable froz thet of instrumentalities wholly owned and eon-
trolled by the Federsl Governmment and whosse properties are the
means through whienh the Federal powers are sxsreised.
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'fe thercfore eomolude thet ed valorem taxes laid
ageinst The American Red Opross under the present sircum-
stenees would not constitute s direct burden upon the United
States,

The purposes of The Amerisean Red Cross as set
rorth in Title )6, Chapter 1, 3eoction ), U, S. C. A., show
it to be a charitadle organixation. Thls being the case,
we must now oon=ider the poseibility of the bullding being
exenpt from taxstion by reason of our State Constitutien
and atetutes. We juote & portiom of Artiels 7150, V. A. C. S.,
us follows:

*The following property shal. be exempt from taxe-
tion, towit:

"7, Pudblie charities, -~ Al]l duiliings bslonging
to institutions of purely publlic charity, together with
the lands belonging to and ooccuried by such institutions
not lessed or otherwise used with a view to profit, unlers
such rents and profits and all moneys and oredite are ap-
propriated by such inatitutions solely to sustalin sush
inetitutions. . . ."

It would seenm from the language quoted that the
property conoeerned Lere would be exempt. lio:ever, our oourts
heve very efféetivel; nullified this proviajion of the statute
by their construction of Artlicle 8, Section 2, of our State
Constitution. A host of Texas decisions asre in seecord on the
proposition that the property must be owned end used "exolu-
sively® by the cheritadble orgenizeation. The lateat exprssaion
by our highest sourt on this point 1ls found in the ocase of
City of longview v, Karkham-MsRee Mexorial Hogplial, 137 Tex.
178, 152 S. %, (24) 1lllz2, '

Sinoce the use to whioh the duilding is put sdmittedly
is not "execlusive”, The Lmerican Red Cross is lisble for the
ad velorem taxes lald against the property inquired sbout.

Yours very truly

ATTORNFY GENTX L OF T

By %W %/’M//{/

Yoodrow Kdwards
Assistant

f7¢2_/1,4uamzf
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